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PREFACE. 



The first of the following opinions was published in 
the National Advocate on the 8d January last. The 
amount of property in controversy^ the nature of the 
princqiles which it involved^ and the ability with 
which they had been examined and illustrated by the 
judge^ gave to this case a novelty and importance that 
attracted very general attention. 

The publishers were so frequently applied to^ by 
their customers and others^ for copies of this opinion^ 
without being able to supply the demand^ that they 
at length resolved to reprint it in the form of a pam- 
phlet. While it was iu the press^ they were inform- 
ed that Judge Van Ness had decided another interest- 
ing question of prize law ; and on application to him, 
received the second of the following opinions. This^ 
in point of time^ was first delivered ; but as the print- 
ing of the other was commenced before it was obtain- 
ed^ the order could not conveniently be changed. This 
will explun also some allusions in the case of Bes- 
wicke and Son, to questions decided in the case of 
Richardson. 
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V. 



REPORT, &c. 



Charles Johnson, on hehalf ofS 
himself, officers and crewfD. S. Jones, Griffin, Wells and 
of the prirate armed vessel | Emmett, for captors, 

the Tickler, ) 

vs. 

21 hales, 28 cases of merchan- ^ 
dise, and 2708 bars of iron, i 

goods & merchandise, claim- fColden, D. B. Ogden, and Bar- 
ed by Robert Falconer, for r rison, for claimant 
and on behalf of John Rich- % 
ardson. J 

TMs case will first be considered as it is disclosed 
by the ship's papers^ and the preparatory examinations^ 
and then will be examined the defence arising out of 
the further proof that was ordered and produced. 

It appears by the papers^ that the property in ques- 
tion was laden on board the ship Mary and Susan^ at 
Liverpool^ in England^ some time in the month of 
July, 1818. 

That the Mary and Susan is an American register- 
ed vessel, and that she sailed from Liverpool on the 
l6th July, 181S, on a voyage to New- York, with 
these goods on board, and under acharter>party to John 
Bichardson, styling himself an English merchant^ 
residing in Liverpool. 

That she had a license on board, obtained from the 
British government, to protect her against capture by 
British cruisers. 

That at the t&me of her departure information of the 
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hostilities existing between the United States and 
Great Britain had not reached England. 

That on the 3d September, 18 IS, she was captured 
as a prize by the privateer Tickler, and brought into 
the port of New- York. The position in which she 
was taken is not ascertained with precision. It is 
differently stated in the preparatory examinations 
which have been read, varying from 18 to 30 miles 
south of the light-house. 

It is also in evidence, that John Richardson, the 
person in whose behalf these goods are claimed, is a 
native subject of the king of Great Britain, but a nat- 
uralized citizen of the United States. 

The national character of Mr. Richardson, is the 
principal ground on which this cause must be decided; 
but before I proceed to consider that, to examine the 
effect of his naturalization here, and of his subsequent 
residence in England, with the explanation given of 
it, by the further proof which was ordered and pro- 
duced, I wish to dispose of some other questions 
wltt^h were first raised as priiicipal grounds of de- 
fence, in a preceding cause, and also relied on in 
this. 

It has been insisted, that this property was confided 
to the faith of the government, because laden on board 
an American vessel before the commencement of hos- 
tilities, and proceeding to its destined port in igno- 
rance of that event. 

Sd. That it was captured within the territorial 
waters of the United States ; thus under the protec- 
tion of the government, and not subject to be made 

prize. 

3d. That it was exempt from capture, because pro- 
ceeding in an American vessel, and onder the Amer- 
ican flag. , 
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In examining the pmnts which have been stated^ it 
will be necessary to advert to soma general principlds 
of the law of nations* In doing this^ it will not be 
requisite to notice particularly its divisions into neces^ 
sarjff voluntary, vonventional^ cugtamary or post- 
five. The law of nations^ without defining or devel- 
oping its divisions more minutely^ may be stated to be 
the law of nature, rendered applicable td political so* 
cieties, and modified, in progress of time, by the tacit 
or express consent, by the long established usages and 

written compacts of nations : usages and compacts be- 
come so general, that every civilized people ought to 
recognize and adopt their principles. 

A principle which is deducible from natural reaso% 
and firmly established by the primitive law of War, the 
general law of nations, in which is not embraced, the 
conventional or customary law, is. 

That as soon as war is declared, all the property of 
the enemy or his subjects, wherever found, whether on 
the land or on the water, is lawful prize. This position^ 
it is presumed, will not be contested. It is laid down 
in terms thus broad by all the late as well as the early 
publicists. By Grotius, lib. 3, ch. 8 and 5. Puffen-^ 
dorf^ ch. 8. Bynkershoch ch. S. Vattelf ch. 5, lib. 3. 
Martens, lib. 8, ch. S. 

If then, enemy property under any circumstancea 
be exempt from the rigorous operation of this princi- 
ple, the exemption must be found in the fconventional 
or customary law. That the rigour of this fundamen- 
tal law has been relaxed by the express agreement of 
some nations, the tacit acquiescence and consequent 
customs of others is freely admitted. The severity of 
the laws of war, and tlie stern exercise of many belli- 
gerent rights, have been gradually modified and amelio- 
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rated as civilization and refiaement diffused their 
inflnence over tHe nations of tl^ earth ; national ha- 
manity has kept pace with the progress of science 
and religion^ which gradually infused the b^iignity of 
thdr principles into the whole system of national in- 
tercourse. The enlarged views and intellectual im- 
prbvements resulting from the one, gave efficacy to the 
precepts of the (fther, which taught all people that 
public, like municipal laws, were to be administered, 
not only in justice, but in mercy. 

It was about the middSe of the i7th century, that 
these enlightened views, wwe matured into a decisive 
and practical influence on the conduct of belligerent 
powers. That the ferocious and lianguinary spirit, 
which had uniformly distinguished national confliets 
began to abate. Thai war became more a contest be- 
tween governments, than naticms, between monarchs 
contending for political supremacy, wHh objects more 
direct and deflnite, than individual calamity. The 
petiy pillage of a town and the oppression of individ- 
uals, whom accident or the pursuit of fortune, had 
placed within his power, ceased to add to the laurelsl 
of the prince, or the splendor of his throne; and thil^ 
new view of national honor and magnanimity, this 
revolution in moral feeling, produced a correspondent 
revolution in the practice, if not in the laws of war. 

This, too, was an important epoch in the history of 
European commerce. Ever since the reign of Eliza- 
beth, England had taken a conspicuous part in the po- 
litics of Europe. That active princess entered with 
spirit into the affairs of the continent, for the express 
purpose of extending the trade and commercial con- 
nexions of her kingdom. The impulse generated by 
her measui^es, continued and extended its influence 
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tkroi^b the wliole of tlra i7th eeiitary — vaA it wm 
80091 perceived^ tbtt a man liberal polioy, towards 
eaeh others snbjacts^ at the eommtQeeiaeat of hostili* 
tiefl^ was neeesaarj k> the safety and eonyewenee oi 
ciMBiiiierdal enterprise. To all the views and feelis^^ 
therefore, resulting from .the increased wisdom and re* 
finement of the times, were added Uie powerfnl mo- 
tives of direet and evident interei^ That commeree 
might be beneficial^ not only to individuals, but to the 
revenues of the state, it was necessary that those en* 
gaged in it should pass freely from one country to ano- 
tibw, and dwell with safety wherever their pursuitt 
might lead them. If, in times when princes were at 
capricious, when wars were as frequent quite, and un- 
dertaken for causes as triviid as at present^ these «X' 
cursions wtte to have been attended with captivity and 
eonlLseation> it is easy to perceive the evils that would 
inevitably interrupt the progress of the commercial 
system then contemplated and began. 

In the progress of social improvement, therefore, we 
ind the sourse of the desire to remedy tliese commer- 
cial embarrasments, and in that desire the proximate 
cause of the practice which now geneically prevails 
amcmg belligerents, of exempting from seizure the pw« 
sons, and from conlseation, the effects of each others 
sulgects, within their respective territories^ immedi« 
ately on the commencement of hostilities. The form 
in which it first appeared, was that of ^ving notice to 
alien enemies to depart with their goods, and stipnla^ 
tions to this effect are first found in treaties made soon 
after that of Munster in 1647-8. During the violent 
and complicated wars> teri^nated bv. that convention, 
the property of hostile individuals^ as usual, had been 

(Confiscated ; but by the J$4ith article, restttutimi was 

B 



10 

agreed lipou. And in the treaty made seven' yearg 
afterwards between Cromwell and Lewis XlVth^ it 
was agreed^ that in case of war^ the merchants of the 
contracting powers should have six months to depart 
with their effects. This is the first stipulation of the 
kind I have found in a treaty. 

I am aware that in England^ some regulations favor- 
nble to the freedom of commercial pursuits had been 
adopted at an earlier period^ as appears by the 30th 
chapter of Magna Charta^ and a statute passed in the 
rfeign of Edward lEEd. But these wete local and ma- 
nicipal regulations^ and failed to produce an immedi- 
ate or 'decisive effect on the customs of Europe^ al- 
though they may have prepared the way for the treaty 
stipulations to which I have alluded. 

Notwithstanding the precedent which had been es- 
toblished^ ahd the concurring motives of intetest and 
humanity which demanded an amelioration of tiie first 
severities of war^ the safety of alien enemies^ and their 
effects rested Ibr a long thhe^ exclusively, on the spe- 
cial stipulations of treaties. So late as the period 
when BynJcershoch wrote, the beginning of the last 
century, they received no sort of favor or protection, 
unless there existed a treaty to that effect, between the 
belligerent states. Even FitM^I recognizes the relaxa- 
tion of the ancient rule as a modern practice. From 
recent instances, and from finding the provision in 
question, in some of our latest treaties, it is even doubt- 
ful now, whether it has acquired the force of a, na- 
tional custom', and whether the confiscation of enemies 
goods, in the country, at the commencement of hostili» 
ties, if not protected by treAty, would be deemed a vio- 
lation of the law bf nations, or a mere departure from 
a recent practice. 
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'' In the war in whieh we are now ragi^ed^ it is con- 
ceded^ that the. rule is to be applied^ and haying briefly 
traced its origin and progress^ it remains to examiue 
its extent. 

It will appear^ I thinks from the i^uthorities which 
must govern us^ that no effects belon^ng to an alie^ 
enemy^butsnch as nxe^under particular circumstameg^ 
within the country at the commencement of hostilities 
has ever been deemed by the law of nations or the 
usages of war^ under the safegnard of public faith^ 
where specittl compacts do not vuy the generfd rule. 
No other property is within the modification of the 
law. AlLthat comes into the country subsequent to 
the declaration of war^ is still subject to seizure and 
confiscation^ where there is no treaty on the subject. 
We have none with £ngland that can arrest or sus- 
pend the application of this principle. In the treaty 
between the United States and .Prussiaj^ the contract^ 
ing parties stipulated^ that in case of war^ the subjects 
of each other should be allowed nine months to settle 
their affairs and depart with their effects ; and the S6th 
article of the treaty of '94 with England^ is somewhat 
similar. Both obviously relate to property^ in the coun- 
try at the commencement of hostilities^ and therefore 
under the protection of the government 

In an examination of the present question^ but little 
aid can be derived from early writers on national law. 
Grotius and Puffendorf and their cotemporaries^ who 
explain with great minuteness^ the duties and obliga- 
tions arising from the primitive laws of war^ afford no 
.light-on a principle unrecognized in practice^ at a pe^ 
riod when the physical force of nations was not limited 
in its exercise by those rules which have since derived 
authority from the acquiescence of a more refined age. 
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The exen^oa of eMnaet pn^rty {mm coaAiealioii 
under «iy ciranmsUaces^ foirm»d ne put of the mar- 
tial policy of tkat day^ 

Bynkerdkock^ a» has already beea sotieed^ states in 
kis 7th ehapter^ that all eaMiies goods in IA« emintry 
at the efmanenoeflieBt of war^ is eoniseated^ ualass 
protected by treaty. In chap. 8y when troatkigcrf the 
•uspensioo of cosunereial intotcoinrse hetweea enendesy 
he says^ <^ it is dear thatihe goods of enesotes brongkt 
uito our coanlry^ an liable to confiseatim." 

FoMei con&nes the exemptioiK expressly to goods in 
ffte ceuntrji at the tis^ war was announced. I shall 
l^ve his woidsy lor I Nmay perh^pai liave oecasioa to 
make another reauuk upon them : 

^ The «oriiretgn declaring war^ oan neiiher deiain 
ttosf ffnbjects of t^e enemy who are icwtfcw has domi- 
nions at the time of tike 4edaration> mor tktir effec^'*^ 
ihey eame into his com^ on 4he piMic filth. . Bf 
pearmitting them to enter into his temteries^ sad con- 
tinue there, be tacitly promii»Bd them lihinty and so- 
eurity for tbcif return ; hels therefore to allow ifaem a 
reasonable tkne for withdrawing with their. effeets^ 
and, if they stay beyond ihe tmrn prMcribod, he has a 
rtgM to treat them as aiemieS'-^honghas enemies dk- 
armed.'^ 

This embraces all the law on the sidhjoct; tor, al- 
though recognized, it is no where more distindl^ 
stated. 

Martens, satire rigid i^ the i^ppUeatiim of the rolsk, 



f^ Where there areneitibi^r trei^ie» nor laws tonohii^ 
these points, nations continue still to SMze cm all the 
property belonging to th^r enemies suiigects winch is 
rwrtei into tkmr territeriei ^iftw ike 4edar$iimi qf 
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/' This g^fes dlmcAj to tte point before 
I shall add an extract from OUtty to the same el&ct. 
He says^ that 

^^ In striet jastiee^ the r^ht of seizure can take ef- 
fect only on those possessions of a belligerent which 
bave come to the hands of his adversary after tbe de- 
4dnratw of bostiiities.'' 

In another place be observes^ ^ tbt pnAibififmof 
Yattel reaebes to the exemption only of goods in ovr 
bands^ at the tiole of tbe dedaration^ and does net 
eoi^r property ooming into «nr territory after tbat'de^ 
elaratlon/' 

Tbat tbe exemptioii of Falfe{ embraces only goods 
in tbe country at tbe mptwe^ is perfectly plain ; an4 
I 'ttdnk it-Open to an inqmry^ whether a still more rigid 
nile flMjr not be &irly eximetod from the tonne in 
wbioh'tt is expeessed^ ^whieb is^ whether not eviiy tbe 
pivpMfy bnt tbe-en^n^r^ the dMiman% must net bave 
been withm the conntryhffors thm iiwr> to entitle either 
to ^sventnemttal prstcetion^ 

I^Brsonal property follows the rights of the pisrwnr. 
On general principles^ therefore^ unless ti» prassn 
eteimtf^ is entitled to protecti<m^ his property cannot 
be. The p&rsoM, according to Vattdy entitlei to pro- 
tection^ are those who were in the country at the de. 
elaration of war* ^ey must be permitted to return 
widi tbeir effects. And it seems to me, that tbe ex- 
emptiion of hostile property from seizure, is founded 
entkely on this per^tmai rights and that this right is 
derived from Uie circumstance of having comfe into the 
eonntry before the war, and -therefore on the public 
fcitb. In common with all other general rules, this 
must ev^ be snbsern^rt to tbe espress stipulatimis of 
a treaty. As it does not seem necessary, I sbali nat 
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now examine whether soeh exist between the United 
States and Great Britain. ' 

These remarks are only the partial result of a gene- 
ral investigation, and not a direct examination of the 
principle they embrace. They are therefore partica* 
larly open to correction. 

This particular branch of the subject has been exa- 
mined with some care, for the purpose of ascertaining 
whether there were any, and if so, what circamstances 
that could take enemy property, not in the country, out 
of the operation of the general rule, clearly establish- 
ed by the authorities which have been referred to ; aad 
I am constrained to say, that not a single dictum has 
been fouptd, except that in Jizuniy to which I shall 
have occasion to refer, claiming the safeguard of pub- 
lic faith for property not actually within our territorial 
limits at the commencement of the war. The infer- 
ence appears to me irresistible, that no extension of 
the principle is intended. 

It would seem to follow, then, under the rule which 
appears to me to be established by that public law 
which must control the decisions of this court, that if 
ttis must be considered enemy property, it is subject 
to capture and condemnation as prize. 

Whether the result of my examinations be correct or 
otherwise to attempt to shqw, after what has been said, 
that the property in question is not protected beoause 
laden, and proceeding in ignorance of the war^ would 
be superfluous and irregular. But indulging, as I do, 
a proper diffidence in my own opinion of the law, on a 
subject so novel and important, I must be permitted to 
fortify it, by attempting to develope, what I conceive 
to be the practice of other niatiims who profess ito he 
governed by it. 
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' In the doctrines held and enforced by Great 
Britain^ we may perhaps find a satisfactory exposi- 
tion of .the law, in eases like this we are discussing. 
And if in a war with her^ we adopt the construction of 
her own government^ and the practice of her own courts^ 
we can afford no just ground of complaint* 

In examining these we shall find^ not only^ that the 
English prize courts are in the constant habit of con- 
demning property brought in ignorant of the war 
when captured, but property in port at the commence- 
ment of hostilities^ and even property captured before 
ihe war, but in contemplation of that event. The only 
difficulty and discussion that ever occurred on the 
subject in that country, was to whose benefit the con- 
demnation should inure : whether to the Lord High 
Admiral^ OT since t)ie abolition of that office, to the 
king in his office of Admiralty^ or to him jtere coronoe. 

During the usurpation of Cromwell, the office of 
Lord High Jidmiraly was in v^irious ways depressed, 
and its perquisites reduced. The protector found 
ihem valuable, and it became his policy and his in- 
terest, not only to engross and direct their applicatioii 
to unusual purposes, but to abolish the office itself. 

From time immemorial, captures made from the ene- 
my under particular circumstances, had been consid- 
ered as perquisites of the Admiral, and under the name 
6i Droights of Admiralty J appropriated to support the 
dignity and splendor of hid station. The sinister poli- 
cy, and distracted views of the government at this pe- 
riod, introduced much confusion as to the distributioti 
of the revenue arising from these sources ; and at the 
restoration, the distinction between Droights of Ad« 
miralty, and direct forfeitures to the crown, was ill 
understood, and but little regarded in practice. With 
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presume^ by the circumstanee that they were not ene^ 

my^8 vessels when they came in^ as he is entitled only 

to enemfs vessels coming in. 

Another part of the order is^ >^A11 such ships a» 

!E>hall be seized in any of the ports^ creeks or roads <tf 

this kingdom^ or of Ireland^ before any ieclaratian of 
war or reprisal by his majesty^ do belong unt6 his 

majesty.'^ . 

Under this is probably sanctioned the candemna^ 
tion of property detained by embargo^ before war is 
declared ; and hence^ also^ property captured befoije 
the war^ under whatever pretence or mistaken motive^ 
will be condemned if hostilities commence before the 
adjudication. Sir William Scott says^ that ^^ the per- 
son claiming^ must not only be entitled to restitution 
at the time of seizure^ but he must be in a capadtif to 
claim at the time of adjudication/^ 1*his^ at first view^ 
would seem to be at variance with the ^neral rule w 
practice already assented to^ that property in the coun* 
try is not liable to confiscation* But the reason of the 
distinction no doubt i8> that the prop^y thus situated 
came in by coercion^ and furnishes conclusive evidence 
that the rule exempting hostile property from confisca- 
tion<imust be strictly construed ; that undisr the diversi- 
fied eircamstances and various situations in which it 
may be placed and captured^ the public faith is only 
pledged for the protection of that^ which wsl^ not only, 
in the power of the adversary^ but had been voluntari- 
ly brought witfain his territory^ and placed within his 
power^ before the commeEcement of hostilities* 

Thus^ then^ I think it appears, where there is no 
reciprocal agreement to prevent it^ that property is 
condemned in England, although captured in igno- 
rance of the war, or lying at liberty in port at the com- 
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VMncemeBt of hostilities^ or in any way seized or de* 
tained heforz the declaration of war. 
- In opposition to this practice^ and to what I conceive 
to be the clear and established laws of war in such 
eases, a passage from Azuni has been cited in these 
wvrds : 

^^A merchant vessel that happens to be at sea, when 
the nation to which it belongs enters into a war, cannot 
be captured on its arriving at an enemy's port in right 
of l^e war which has supervened between the two na- 
tions. He ought then to be under the safeguard of 
the public faHh/' 

What he ought to be, and what he is aUowei to be, 
4>y the usages and customs of nations, are very differ- 
ent things. Each of us might in our closets devise 
many humane and beneleial modifications of the laws 
of war ; but to what purpose ? The whims and reve- 
ries of authors do not govern nations at this day ; it 
requires the sanction of < the civilized world to invest 
them with the force and authority of laws. 

The passage is remarkable, because it hAs neither 
the opinion of any publicist, nor the practice of any 
nation to support it— ^^Tis irue he refers to two treaties 
for a recognition of this principle, and two individual 
instances of personal magnanimity. The one extracted 
from a French newspaper. On this authority he has 
announced anew law to belligerent nations. Surely 
the provisions of two treaties, are not binding on ha. 
tions not parties to them, nor can personal magnanim- 
ity, establish a rule for the government of the world. 
* This principle of Azuni has not yet, and I will ven- 
ture to predict never will, become part of the law of 
nations, and it never ought, if wars are, as they should 
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be^ coiMKOoeA only ftur just causes and with lef^- 
mate views. 

The end of a jast war iir to oblaiA a rawiDeration 
for some loss sustained or itajary receive ; «nd after 
auoaneing to Uie worlds that fwee will be employed 
to obtain that whieh is withheld^ ean it be neeesMcy 
in every individual case of attiick^ toisend a herald to 
proclaim yoar intention^ that yoar i4twsary may be 
prepared to resist Thm hamrdiog a loss e^wd to 
that whieh it is sought to repair. 
^ On a careful perusal of the work in which this doc^ 
trine is advanced^ I tiiink it will be found that to 
whatever consk|erAti<Nl it may be entitled aa a wwk 
of ingenuity and r^siearcb^ it is unworthy of much 
weight as an authority^ It was prodoeed^ if not under 
the dietsilon of a distracted govemmeat^ yet in seme 
degree for the purpose of supporting the> alterations it 
proposed in the maritune laws ^ natioas, and under 
the opetation of prejudices too strong to admit .of an 
impartial examination of a natipnal^uestion. 

It was obviously written^ under the innovatii^ in- 
fluence of the times ; at a period^ when the iidamed 
passions of men, an^ the convulsed energies of nationi^ 
were uprooting the foundations of soeial and political 
ordor. When new systems of policy, of municipal 
and .of public law, were every where springing up 
with a luxuriance that threatened to confound all es- 
tablished principles^. and perplexed the soundest un- 
derstandings. When Intellectual efforts were perver- 
ted, by the captivating novelties and splendid plau- 
sibilities, engendered ^^ in that season of fulness, which 
opened'^ upon the world with the French revolution. 
When changes and iunovations, eccentric in their na- 
ture, and infinitely various in their character, over- 
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wkeUM4. every .synteva d[ etbkfe« ud pl4iofM>^hj|, 
wUch labortouB wisdom li&d devised^ or tiiae em^e-: 
crated. AbfiwlM^ #r dkusipated all tbat was ,lMiiap<« 
&; in «u9ef*«^p% or venerable in orthodox. opkiio% 
while tto vietoideas fii^tefi of a fr««^ied people^ wh 
d^fimiaately overshadowed or subverted alltbe iiioii<t 
unents of hwaanfoUyi aad all tkatremaiiied of aneient 
^eao^ttr. Frwi sources so agitated, if noipoUuted^ no- 
ftiiag tswlisfiietory o^ he drawn* The . oracles of wis* 
domare seldom uttered amidst sobh;^ of tumult and 
eomimotiim. Wem^ustlookhaekheyoudthetriNiblesof 
these latter days for wise, ntk^, and iraee their modi* 
fteatims aadpseseat form, through the aduowledged 
aiid ttiufbrm practice of settled and civilised natioiis. 
That ia at vanance wi& ttiis uotoI suggesticm^ and i^ 
xaoflnlbe admitted on4ua aothority so quefi^naUer*^ 
• It is alle^d— -!- ^ ' . . * 

Sdly« That .tibki. property was captered wfthis^ 4h% 
4M3rttorial waters^ the UniAed Sti^s^ ami ^9erBfom 
not Bvigect toM maie prize^ . ^ . i 

Titere is something so novel in this position^ a»d in 
die ailments whieh it has suggMed^ that it is difH. 
eult to, rednee them to a systematic examimi^oii* ' 
It would be easy to explain the foundation of the 
jnrisdiettonal right of every nation, to those portions of 
the fs»tk that wash its shores. To show that the source 
from which it. is dmved is self-preservation. That 
this aotereignty is assumed by, and concede to each, 
for the pr^ervation of ita own peace, to avoid the evib 
that may iresalt from a w«r&re between others, prose- 
cuted within its immediate vicinity* But whatever 
may hare been the oiigin of this daim, or by whatever 
leasons siistak^,. the pD^ise nature of this sovereign* 



^ is involved in some obscurity. It will^ kowever^ 
be uADeeessary to investigate thatmitoutely^ in order to 
explain the diffieulty which the argoment on this 
fcraneh of the sabjeet was intended- to present. By ex- 
amimng the iMmstitution of the admiralty uid prize 
eoi^rtsy and the power derived to the captors by the 
prize Gommisision^ it will beeome^dbvions that it has 
no connexion at all with the generatqaestion of pjze— ^ 
that it afforda protection imder particular eircumatances 
to a friend^ never to an enemy — that it is an appendage 
(if I. may. use the term) to a neutnd territory — ^but does 
not^ and cannot exist between belligerents. 
. The. common admiralty jurisdic^n (as G6myn calls 
it) extends to all things done super aUumfimre. The 
prize jjorisdiction is mA thus limited. It enibraces the 
whole question oi prisa^ unrestrained by the locality 
of the capture : it takes cognizance of all captures^ no 
^iMtter where made^ if mitde .a« prisie. The .valiiity 
of the capture depends <m the ^^ jns hsM^^ asdeterndn- 
ed by the law of nations*. ,Tbe effect and ti2Mi»ate <2i> 
replim% of the forfeiture depends on the rights granted 
by the terms of the commission^ as explained by legal 
definitions^ and recc^ized by universal usage. 
: ^What^ then, does the. prize commission grant? 
To make captures of enemy goods on the high seas, 
limiting the power intended to be conveyed, by the 
. very terms that limit the common admiralty jurisdiction. 
By ascertaining the extent of that jurisdiction, we 
must necessarily discover, what is meant by the high 
.#608, and thus the interest derived from this capture. 

Wood gives the answer of the judges of the realm, 

vio the complaints of the admiral concerning prohibi- 

tbn€9 panted by the common law courts. In different 
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places^ they say^ ^^ hf the laws qf this realm^ the court 
of file admiral has no cognizance or jarisdiction of any 
manner of contract; plea^ &:c. ttitkin any county of the 
vealm^ either upon the land or the water. It is not niate<^ 
rial whether the place be upon the water^ infra' fiuxum 
and refiuxum aqua^ but whether it be upon any watery 
witkin any county/^ ^^ taking that to^be thCj^sea^ where^ 
in the admiral hath jurisdiction^ which is before by 
law described to be out of any county.^^ 

Gomyn says^ ^^ the admit ally has jnrisdiction in 
matt^ns on the main sea^ er coasts of the sea^ not being 
part of the body of any counly. And tf it be between 
high and low water miupk when the sea flows ; for flien 
it is «tiper altum ma¥ey though upon the reflux it be 
infra corpus comitatus/^ 

. ' The admiralty^ thto^ has jurisdiction on all waters^ 
not infra corpus eamitetM; and how is it glren? hf 
the very terms contained in this commissidn. AH wa:- 
ters^ therefore, not comprehended wittin the body of a 
county, constitute a part of the high sea: unless it can 
be shown, then, that this capture was made within the 
limits of a county, it was well made, and vests an iu'- 
terest in the captors. 

In analogy to the British practice, it has been co]^. 
tended, that by reason of the locality of the capture, Hie 
forfeiture must go to the government, in the nature of 
a droightof admiralty^ because included, Iprerame,'ili 
the terms of the Bi^tish order^ which gives a directi<^ 
to the forfeiture. But we have neither dr6ights of ad- 
miralty, nor such an order ; the whole subject must be 
regulated by the commission and instructions. We can 
only discover what has been reserved to the govera- 
ment^ by ascertaining what has been granted. They 
have authorized captures on the high seas^ Which I 



24 

ttdttk has. been t^wn^ to inelade the Bpoi wheM Mii 

If even wb had iraights of admirdltjfy and alii exaet 
eepy of thai order in force her^ still the forfeitare 
would go to the captors. The place df capture is sot 
embrsced by either of the terms used ill it^ as appears 
deaarlj in S Brown 6i^ and bj the exposition giveii 
sf them by Sir ,WHliam Scott in 1 Bob. 194. 

It is insisted^-^ 

3dly. Thai this property is exempt from capture^ 
beeaxLse proceeding in an American vessel^ and nnder 
liiie American flag. 

This objection would seem to be sufficiently answer* 
ed by the principles already laid down. The same 
rules that explain the admiralty jurisdiction^ and de« 
fBgnatff the limits between it/ and the common law ju- 
VisdSction^ mmA determine what, tinder the law of na- 
tions^ is to he considered tn ^^ t^mtor^^ so as to ex^ 
empt it from capture — ^It mus)^ be Witilkin the common 
isw jurisdifftion, within the body df k County. 

The notion fliat vessels must be considered as part 
of tfaetenitoiry of a nation, id antiquated and exploded* 
The most strenuous advocates for Hie freedom ofgood$ 
in free A^s, no longer place ihe controversy on that 
ground. 

The priDciple first formally promulgated in the 
Conwiato del mare about the 12th century, that enemy 
preqperty was good prize on board free ships, has cer- 
tainly been contested at different periods. It has some* 
liines been admitted and rejected by the same and dif- 
iiarent nations : but the high authority of that celebra* 
ted' code, has generally' prevailed where treaty stipu- 
laticms did not establish a different rule. Within our 
own tinles it has been attempted with great force and 
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with much spirit, to establish a different fiiiiiiif k, Irat 
it was lost with the scattered fragaieats of the arm^d 
neutrality. 

Amidst the uproar of the world, the flag too^ has' 
dwindled into a vain emblem of sovereignty, protects 
ing nothing; nothing certainly but the vessel, aod deaig* 
nating only to what portion of the gM^e^sbe belcmgl. 
These are the principles of England. They were re- 
cognized by our government in its eorrespond^»^e 
with the French minister in the year 1798, and I am 
not prepared to deny that they are founded in reafion^ 

The additional instructions ia(saed by tlie p^ei^dent, 
have been relied on as a ground of defence. These 
instructions were prepared and dated at the city of 
Washington, the S6th August. On the S9th ftey were 
known here. The privateer Tickler was then at sea> 
and there is no evidence at fill to show, that she had 
a knowledge of them at the time this capture wm madfi^ 
to wit, the 3d September. Indeed all prespfflnptim » 
against it. Considering, then, the captain id this pri- 
vateer as ignorant of these instructions, and uiidwtlie^ 
circumstances of l;he case, he must be so conaideired, 
I am of opinion, that they could have no effect or 
operation on his conduct. There is a material dilpBr- 
ence_ between acting in ignorance of a supreme. le^sia- 
iive act and of executive orders. The. one aflBotds no 
impunity to the commission of a crime : the pnblica^ 
tion of a law enacted by the known public authority 
. of the country, which operates upon every member of 
the communitjT, is the only notice, which, in i^m pature 
of things, can be given of it. A knowledge of it must 
be presumed ex necessitate^ from the imposs^lity of 
giving to it farther publicity. But a private executive 

instruction, for the government of a certain class of 

D 
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piMie^ ISKi4% OM 1^ loa je known to them in a differ, 
ent nitfiiier^ Md mist k^ $q^ before they can be govern- 
ed by it. in short| the one is a public^ the other a pri- 
vate in«triimeiit. Jgooraaot^ of the one cannot be al- 
leged, bat 4ie olh^r cannot be obeyed unless known. 
A law operatttt UQtU fepealed with the same solemni- 
ty miXk wUeh it was enacted. An instruction must 
be oheyed^ U9til . nvoked with the same formality 
witti whieb it waa given* The original instruction 
was f^mn aft4 owdmnnicated to the commanders of 
these vessek^ and another intended to annul or super- 
qede it, auisl be gjiT#ii and communicated to them in 
Uke manoer im. pvoduee^ that effect ; until then the first 
instnolion is tbeiv only rule of action. 

Agaim — ^tbis ia a warlike operation. Considering^ 
tjuett, tboie instructions Qf the president in a military 
pdnt of vmwy is not every act done under the one le- 
gal avd sffeotual nntil another is epmmunicated ? If 
tlie labeUanAs l)adl been instructed to capture property 
of this desoriftiii^ would they not have been bound to 
4a s% until aa 9ider interdicting it^ was received? 

The ansa has haen like\ied to captures made after 
a traatgi oS peaaa sigaed ; but there i^ not the least si^ 
«i^todQi» Ta capture enemy property is a right of 
w»t^ If thara ha ao wsr^ there can be nacapt»m. 
Ika righl taci^[»ture is during war^ and is extinguisk** 
oA wilh^ it^ M iitatoale^ Soma publicists have awtend>- 
e^ vmxL thai a capture is good till notice of peace 
nealradmiQ^t ttat bi exploded. 

I an alMily of c^iniAn^ tti^efore^ that these instme- 
tiaMA oan h%va no waight under the circumstances of 
this csaa. 

But suppose^ lor a moment^ that they were to have 
effeaWfthat tiiey wave knowB^ pr though not known^^ 
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<l»t f tm tkejr weM binding. TliKt^ it stettis to «ie^ 
would only raise a question between tbe ffffetnmfssH 
and the captors. If tbis be enemy praptrty^ tbw court 
Would not restore it. If the captors faaVe no elaim^ ii 
would be cohdemned to the goyerbnieBt. 

But from the best view I am Able to take of these 
additional instructions^ it appeitrs to Ine^ &mA they wer» 
not intended to tbnch the case of enemy properly* It 
is well known^ that at the comifteneemrat of the War^ 
American vessels^ laden ih tnest ease* with Amerieall 
property^ were molested tod eaptoifed by privntoers^ 
with a view to a condeiiinatlon^ on the ^dnid of being 
engaged in an illegal tf dde With the enMiy. As these 
vessels sailed in ignorani^e of the wfcr^ the gdvemiDOieHt 
thonght^ that Under all the eircumstanoet of the easei 
they Were entitled to consideration and iMky. These 
inijtructions^ theii^ wefe issued to protMit Avmcaa 
tfessels thd American property frotfi moleatatioti be- 
fore their arrival^ without intending in my jodgOen^ 
to interfere Ivith th6 qbestion of prijto m rtilati<»l to 
enemy property. If it wtoe otheHrise^ it would pro:- 
sent the case of the Executive abrogitin|^ mi only a 
right already vested by law^ but ohe which is univer- 
filly given and recogjdized in diodim irs(rfale^-4o ca(i- 
tdr^ efiemy property on the hi^ sese ; and » ploeeed- 
ing resulting in nothing but dtaWing the forfettare to 
the goteirnment ; thus frtistf attng the v^ dfajects which 
had led these people to this speeiM of wlu^aw ; to 
oai^ure hostile property within the Kmite preseribed 
by their commission. I cannot giv^ to titese Mders a 
construction that will lead to this eenelnslon^ 
The last question to be con&^defed is*"-^ 
Whether Mr. Richarddon^ in whose bebdf this pro- 
perty is claimed^ is^ for the purposes of this proceed* 
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ingf entitled to all the rights and immunities of an \ 

American eitizen. 

In the [Hroseaitien of this inquiry, I shall not stop to 
examine whether a naturalization, obtained for speciai 
and temporary, and not for general and permaneiU 
purposes, can be valid and effectual ? Whether a go- 
Tersment is bound, under any circumstances, to pro- 
tect a citizen or subject, who not only withdraws vo- 
luntarily from the performance of every duty, but who, 
for nearly ^ twice the period that ordinary calculatioa 
assigns to the continuance of human life^'' incorporates 
himself and his resources with the numbers and the 
wealth of another nation ? These, in my judgment, 
are qnrations well worthy of consideration, and less 
easy of solution than seems to be apprehended. But, 
as I have already exceeded the limits usually observ- 
ed on occasions of this sort, I shall wave their dis- 
cussion now, and notice only the more limited diffi- 
culties suggested by the course of the argument. 

The faets relative to Mr. Richardson's naturaliza- 
tion here, and residence abroad, as disclosed by ^ the 
further proof which was ordered, are these : 

It appears that he was naturalized as a citizen of 
the Umted States, in the year 1^95, according to the 
laws then in force on that subject ; that in 1797 he 
went to Mngli^nd; that in 1799 he came again to this 
country, and returned to England in 1800 — ^where he 
continued to reside till March, 1813, making a resi- 
lience of 19 years in England, with the exception of ' , 
a visit to this country of a few months. The effect 
of that will presently be noticed. 

It is contended by the captors that this residence 
constitutes a domicil under the law of nations. A oom- 
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mercial residence^ within the principles of prnce Iftw, 
investing the claimant with all the charae^eristios of a 
British trader^ and involving him in all the eoBse* 
qaencesy and all the evils incident to that chariM^ter. 

I think it may be assumed as a principle^ that the 
law of nations, without regarding the municipal r^n- 
laiions prescribed for his admission, views every man 
as a member of th^ society in which he is found. He- 
sidence is prima facie evidence of national cfaftracier ; 
raseeptible, however, at all times, of explanation. If it 
be for a special purpose, and transient in its natore, it 
shall not destroy the original or prior national character. 
But if it be taken up animus manendi, with the iot^Q- 
tion of remaining, then it becomes a domicUy sopieradr 
ding to the original or prior character^ the ri^ts and 
privileges, as well as the disabilities and penaliies of 
a citizen or subject of the country in which the resit 
dence is established. 

^^ The domicil,'' says VaMel, '^ is the habitation fix- 
ed in any place with an intention of always staying 
there. A man does not then establish his domicil inany 
place, unless he makes sufficiently known his inten- 
tkm of fixing there, either tacitly j or by an express de* 
elaraiion!^' 

Again — ^' The natural or original domleil is that 
^ven (US by birth, where our father had his ; and we 
are considered as retaining it^ till we have abandoned 
it in order to choose another. The domicil acfuir^ 
is that where we settle by our own choice/^ 

This is the general principle, determining the na- 
tional character solely by the domicile whether niUa- 
ral or acquired. As the original domicil is given by 
birth, i( requires no explanation. But what shall tWr 
stitute an acquired domicil ? 
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AUhcmgh the deftnition given of it^ ajipeaTs ai finfc 
Tiew^ sufficiently plain^ yet in analyzing it^ we bare socm 
to enooonter an important difficulty. When shall the 
intention to remain be deemed to exist ? If it be not 
openly declared^ when^ as Yattel expresses it^ ilhall 
it be deemed to be tacitly made known ? What shall 
be OTidenee of the animus manenii itnd determine tfai 
intention ? 

In order to ascertain this^ we must resort to the Ax^ 
position of able magistrates^ whose duty it haii been le 
expound and apply this public law ; wA must descend 
into an exainination of the judgments and otteial nets 
of tribunals sitting ilnd deciding under the ItLVf of 
naiioBS* 

It has been contended that the practical itlnstrailieii 
of this doctrine^ derived from the course and pnustiee 
df the pnt^ courts^ justifies the following conclnsilind: 

1st. That no residence established a domicii to any 
hostile purpos^^ of operating a eondemnation of goods^ 
teit that which is either taken up or continued after At 
commencement of hostilities. 

Sd. That on the breaking out of wAr^ a eitlEen or 
eubject of one belligerent country^ has i right to returt 
fr4m the other^ and bring with him^ or withdraw iram 
thence, his goods and effects. 

I tiivk the consideration of fhese propositions wiH 
embrace all the arguments^ and lead to an examina- 
tion of all the authorities which aire in any way appli- 
cable to the merits of tbi^ cause. 

It must be remeii^bered, that the pi'indple laM dbwn 
by Vattel is general^ and must be unlverMi in its a^- 
plication. It has no relation whatever, to ettberm state 
epf war or peace. The diffei<e«t iMkk(«ilte« l^Ucb huVm 
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hmm oINd^ >Mitt all be exaaii&ed wMi a raf^reMa Ca 
that 

Tka oioit genaml riew wkich hasi been iakm of 
tkia sttbjaat by air Wm. Scott^ is ib tba eas^ of the 
Earmanyy JB Hob. £06. 

<^ Of ^ few princ^lea^'' be says^ ^^ tbat ean be laid 
4awa generaily^ I may venture to bold^ tbat time is 
Ike gnuid iBgredieBt in eonstitatiDg domieil. I think 
ftat bardly enongb ia attributed ta its effects; in 
most eases it is unavoidably conclusive ; it is not un- 
Iraqiieiitly aaid^ tbat if a person comes only for a i^e- 
aial pQViKise^ that sball not fix a domieU. This is net 
to be taken in ;in unqualified latitude^ and without some 
respect bad to the time which such a purpose may or 
duJft oeevpy ; Soar if the purpose be of a nature tbat 
BUiy, prabi^bly^ or does actui^ly detain the persim ftir 
ai great lengih of time^ I cannot) hot think that a geiier* 
ai residenee mi^ grow upon the special pwpos0» 
TIm^ against such a long residence^ the plea ^ an eri- 
^naV qpeeial purpose could not be averred^ it must be 
k^erredy in sueb a^ oase^ tbat other purposes forced Hiem- 
si^ms upon btn^ wA mixed themselves With Ins i«. 
jpiml demgn^ and impressed upon him the chanu&ter of 
the country where he resided.^ 

SuMly^ if terms ckn be explicit^ and language can 
be pbin^ thta is so. There is in it not the least alki- 
sioa to a state of hostilities^ or to a belligerent eounby. 
The terms are as comprebensite as those of Yattel-*- 
Showing, tliat residence alone, wherever it may be, is 
the seoree and foundation of domicile and that from the 
iengr^ of the residence is derived the evidence of an 
intention to remain. If this be not so, why is ftme the 
gran^ ingredient in constituting domicil? If residenee 
in a hostile country were necessary, f/kaf would be the 
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gt<mi ingredient f tbe charaeterotic fMtaTe ia tins ae« 
quired character; which works a forfeiture of goods. 

But it is said; that the further remarks olthis greai 
authority in the same case, furnish an inference unfa* 
vorable to the opinion I have expressed. 

^^ Suppose a man cofnes into a belligerent eountry; 
at or before the beginning of a war ; it is certainly 
reasonable not to bind him . too sooQ| to an acqoired 
character, and to allow him a fair time to disen^ge 
himself.'^ 

. From this I should draw an argument directly the 
reverse of that which it has been cited to support— 
why is it too soon to bind him to an acquired charac- 
ter; who comes into a belligerent country at or before 
the beginning of a war ? Most assuredly because he 
had not; by a residence previous to the trar, establish- 
ed a domicily or manifested his intention to remain. 
His residence had been too short to afford evidence of 
a determination to fix his babitatiim there. He shall; 
therefore; be permitted to make his election; to retire; 
and be allowed a fair time to disengage himself. If 
this claimant had arrived in England at; or immedi- 
ately preceding the war; we would have had a very 
different case to examine. 

Sir William Scott proceeds. '' In proof of the effi- 
cacy of mere time; it is not impertinient to remark; that 
the same quantity of business; which would not fix a 
domicil in a certain space of time; would nevertheless 
have that effect, if dii^tributed over a larger apace of 
time. Suppose an American comes to Europe; with 
six temporary cargoes; of which he had the present 
care and management; meaning to return to America 
immediately ; they would form a different case from 
4Jiat of the same American; coming to any particulai^ 
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omubtf «l Spv^ ml^ one Mi0»> m»A tawiS 1^°^^^ 
th^re^ to r^eeive five remaiuiiig cajr goes^ one in each 
jew 8U<iee88i?ely. I r^peat^ tbat time is the grent 
agi^t in this matter ; itb to be taken in a compound ra^ 
tio^ of the time and the occupation^ with a great pre- 
papidjBraniCe cm the article of time : be the occupation 
what it niay> it cannot happen^ but with few excep- 
tions^ that mere length of time shall not constitute a 
domieiL'^ 

. He here supposes an American to go to Europe — 
not to any particular hostile country^ and to remain for 
five years^ intimating diatinctly^ that it would file on him^ 
the national character of the country in which he was 
ib^B established. 

It appears also^ from the same case^ that one of the 
Murraya was considered by the common law of Eng- 
land^ as a BritiMh trader^ subject to the bankrupt laws 
of thai kingdom. How a British trader ? Hostilities 
did not exist then between that country and this. He 
had acquired^ therefore^ the character of a British tra- 
der, by a residence in time of peace. It is that char- 
acter that brought him within the operation of these lo- 
cal laws^ and that character that would work a con- 
demnation of his property in the prize courts of a na- 
tion at war with England. 

This case is so replete with informatiodi on this sub- 
ject^ that I shall notice one other passage^ found in the 
judgment of the Murt. 

^^ Time^ I have said^ is a great agent in those mat- 
ters^ and I should have been glad to have heard any 
instance quoted, on the part of Mr. Murray^ in which 
a residence of four years, connected with a former 
residence, was deemed capable of any ea^lanationJ^ 

It is true^ that the residence of the claimant, in that 

E 
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ease^ 'v^asia a hMtile ceniitpy ; htiftti hi equaHy trae^ 
that in the passages to wMch I hiiTe refeited^ the court 
Ikys down the general prnieiple, without any rc^r* 
ence whatever to the faet^ as is obvious from the ecHoi- 
text^ and his general reasoning on the subject. 

The case of the Indian Chief ^ 9 Rob. p. 17- alfeids 
mach light on this question. This vessel was seized 
in a British port where she came for orders, on a voy- 
age froin an enemy colony to Hamburg. The claim- 
ant was a native American^ and the courts after stat- 
ing that facty says : — 

^^ He came, however, to this country in 1783, and 
engaged in trade, and has resided in this country till 
i^gy— during that period he was undoubtedly to be 
considered as an English trader ; for ' no position is 
more established than this, that if a person goes into 
another country and engages in trade, and resides 
there, he is by the law of nations, to be considered as 
a merchant of that country ; I should therefore have 
no doubt in pronouncing that Mr. Johnson was to be 
considered as a merchant of tip country, at the time 
of the siGkiliug of this vessel on her outward voyage/^ 

The vessel sailed in4'79S. The reddenee in this 
case wias IS years. 

In the case of Mr. Miller, the claimant of 'the fear- 
go of this Vessel, the principle under consideration 
was applied with great rigor. 

He was an American citizen and American consul^ 
resident in some of the remote possessions of ^reat 
Britain,. in India. He was for that reason pronounced 
1>y the court df admiralty, a British merchant, and his 
property condemned for being engaged in a trade pro- 
hibited to British subjects. 
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It is vttj m^iaifyaAf thereftmi tlmi fortignerB, wkci re* 
side in Great Aitaiii aad eater into trade^ are eofisid- 
ered by tbe govainmeDt wd eoiu^ of that country ^ in 
pursuance of Uie general principle of the law of na- 
tions^ as British merehants^ entitled to all the ^vi'- 
leges, and subje^^t to all the restrictions of the native 
AOTchantf^ of that kingdom. 

It also appears from other cases, that tlub principle 
is in^artially and universally applied. That their 
awn 8uiffeet$f when setflad a broad, are allowed all the 
benefits, and held to all the restraints of the native sub- 
jects of the country in which they reside. If resident 
in a neutral country^ they are treated as neutral mer* 
cliants, and may trade freely, even with the enemies 
of their native land • 

This general rule^ is given by Sir William Scott in 
the case of the J^manusl^ i Rob. S40. 

^^ The gen<^ral rule is^ that a person livings bona fide, 
m a neutral country, is fully entitled to carry on a 
trade to the same extent;^ as the native merchants of the 
eountry in which he resides.'' 

In the ease of the Dree Gebroeder$, 4th Bob. 191, 
jmd the Mriuna, i Rob. 168, l^e rule is exemplified. 
Grant and Boland, the respective claimants, were both 
native subjects of Great Britsim, claiming the Ameri- 
can chameter. It does not appear that they were ever 
naturalized in this country. The coqrt makes no al- 
lusion to that circumstance^ with the view, no doubt, 
if tbe fact were so, to avoid discussing tbe ques- 
tion of naturalization. He examines nothing but their 
residence^ and admits^ that if they had sufficiently 
proved it to have been in this country^ they would have 
been entitled to a neutral character. 
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la tiio easd of £a Ftreieiiie, 9 Rob. 9i; a 'Freneh- 
claimed the benefit of the American chfl^racter^ 
it k fiilly admitted by the coart^ that if he had suf- 
fciently made out his residence to have been in tibk 
country, he Would have been entitled to restoration as 
anentral. 

So it has been decided, eveti by the lords on appeal^ 
that a British born subject, resident at Lisbon, acquires 
by thut circumstance, the Portuguese charactet, and 
can trade with impunity with the enemies of England. 
And it would seem, by a recent decision, that the same 
rights are allowed to British subjects resident in 
this couttfay. There are a great variety of cases as 
well in the common law books, as in the admiralty de- 
cisions, which have a bearing in point of principle 
on this question ; but it cannot be necessary, nor is it 
now convenient, to analise them all. From all I think 
it appears very conclusively, that residence gives na- 
tional character, independent of the pdlitical state or 
condition of the country in which it is established. 
Whether the native country, or the adopted country, 
be at war or peace, is perfectly immaterial. By re«f - 
dence^ neutrals become belligerents, and belligerents 

neutrals. 

But the question constanitly recurs 5 what is, what 
constitutes this residence ? And it Vsertainly is not 
easy to answer it with precision. It must lie such ^ 
residence, however, as will stop the party from saying, 
that he came for a special or temporary purpose, such 
as will fix upon him the animus manendi the intention 
to remain. The residence itself, as I have said, id 
prima facie evidence of the intention; if continued it 
becomes in process of time conclusive. In the case 
of the Indian Chief, 18 years was decided to have 
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thKt dket. In tke eiM of the BmMeny 10 yew wu 
sftid te fix the national character. In that of tl|e MoTn 
mony% 4 years was declared not sosceptiUe of expla- 
nation. 

In this case there hiss been a residence of i6 yeara^ 
with the exertion of a visit to this country. It is well 
established Uuit a temporary excursion^ either to the 
place of the original domicile or to any other ^ shall not 
be deemed to interrupt the residence ; the time previous 
to the absence shall attach to that subsequent^ and 
constitute a continued residence. 

But taking the time most favorable to the claimaiit^ 
there is an uninterrupted residence of 13 years^ whichi 
in my judgment^ is unavoidably conclusive. 

In tids case^ most especially. Mr. Richardson is 
a native A^tish subject^ and the same authority^ so 
often quoted^ says — ^^ It is always to be remembered^ 
that the native character easily reverts ; and that it re* 
quires fewer circumstances to constitute domicil in 
the ease of a native autgect^ than to impress the natiottal 
character on one who is originally of another country.'? 
La Virginie^ 9 JUoh. 91* 

This rule applies here vnth great force. It does 
not appear^ from any evidence that has been produced^ 
that Mr. R. was recognized in England as a citizen 
of America ; and upon the general principles held by 
the government of that country^ we must presume^ that 
he mingled again with the mass of its population^ as 
a legitimate^ complete British subject^ enjoying all the 
rights and advantages of that character without being 
subject to any of the restrictions and inconveniences of 
an American citizen. It does not appear that even 
afler the war, he was^ by himself^ or by others^ con- 
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•id9T«d liable to tte ofdiiuirjr w\h iMidfait to .|br 
citizens of a bosiile coantEy. 

There may be otber evidence of the intebtiou than 
tbat which mere length of residence affords. Tberin- 
tention may be openly declared^ publicly made known, 
and that however short the rosidesce may bo, shall 
establish the domicile 

Whitehill had been but two days in tl^ enemy 
emiptry ^hen war was declared ; but be bad previmiii:* 
ly avowed his intention to remain, and his proper^ 
was condemned* 

It has been alleged that Mr. Richardson was esta- 
blished in Liverpool as a commission merchant only, 
and that he was not engaged in general commerce : 
that is wholly immaterial-*^tt9 ad. this shipment, he 
ean only be recognized as a merchant ; his domieil i« 
established, and this transaction imparts to it a com« 
mercial character. 

Having endeavored to show how a domicil is estab. 
li8hed---how a foreign commercial character is acqiir^ 
ed, it will be proper to inquire bow it is divested ; how 
a citizen of one country can disengage himself and hki 
property from the effects and consequences of a resi- 
dence established in another ; and this brings me to 
an examination of the last point which I have propose 
ed to consider. 

It is insisted that Mr. Richardson, being a natural- 
ized citizen of the United States, had a right to with- 
draw his property from the hostile country. 

As a general proposition, I think this cannot be 
maintained : it is by no means clear, that a citizen or 
subject of one belligerent can, atricti jurig, withdraw 
any thing from the territories of the other. It is no 
doubt trife, thtit hona fide cases of this kind are treated 
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wMi iAdotgctfiee ; ani "Atdy from nxiirres of ^oblie'^^ 
liey^ die ge&er&l prineiplefi of the laws of war^ are not 
mifrequeiitly relaxed and accoAmodated to the suffer* 
iiigs aad peculiar eircumstanees of individuals. Bat 
it is of no use to discuss the principle^ unless the facts 
disclosed can bring the ouse within it. 

It is both proved and admitted, ifaat this property 
was shipped before the declaration of war was known 
to the claimant^ and it is difficult to conceive how pro- 
perty can be claimed here as withdrawn from the hos- 
tile country^ when it was sent before the claimant 
knew tb^at the respective natiom were at war. Thie 
difficulty is increased by the full proof before the courts 
diat these goods were shipped for sales and returns. 
They were not sent to remain here, and wait the arri* 
val of the owner. It is clearly established by the pa^ 
pers, that they were to he sold as soon as might be 
convenient, and the avails remitted to him in England. 
All expectation of saccess, therefore, from this source 
must certainly be ill founded. 

It is fofrther urged^ that Mr. Richardson^s affidavit 
and others, offi&red as further proof, show that he in- 
tended to retnm to this country. The affidavits which 
have been produced to this point, are those of Robert 
Falkner, James Mills and John Bill. Their affida- 
vits go to shew, that Mr. Richardson, while in Eng- 
land, at different times expressed an intention to return 
to America, if the orders in council^ complained of by 
this country^ were not repealed^ and the commercial 
intercourse between the two countries restored. Mr. 
Richardson himself, deposes that he did make these 
declarations, and did entertain that intention. 

These facts are well proved, and the claimant is en- 
titled to the full benefit of them. But however distinct- 
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ly tltfise dedamtioM were nuAde and repei^ied; and 
however earnest and decisive that intention may have 
been, I hold, on the anthority of the judgment in the 
case of the President and many others, that it is per- 
fectly immaterial and unavailing in a prize court. 

^< A mere intention to remove,'^ said Sir William 
Scott, ^^ has never been held sufficient, without some 
overt artf being merely an intention, residing secretly 
and undistinguishably in the breast of the party^ and 
liable to be revoked every hour* The expressions of 
the letter in which this intention is said to be found, 
are, I observe, very weak and general, of an intention 
inerely in futuro. Were they even much stronger than 
they are, they would not be suffieient ; something more 
than mere verbal declaration ; soAe solid fact, show- 
ing that the party is in the act of withdrawing, has al- 
ways been held necessary in such eases." 9 Rob. SSO. 

Besides, the intention which was entertained, rested 
wholly on a contingency, the alternative of which might 
instantly have obliterated this impression from his 
mind, and produced a determination not to return. 
This, in fact, must have been the state of the claim- 
ant's mind at the moment this shipment was made* 
He knew not of the wsu*, and the only assigned cause 
for his intention to return to America was removed* 
In his opinion the orders in council were so revoked, 
that the usual commercial intercourse between the two 
countries would be soon restored. Under thtt suppo* 
sition these goods were shipped, and from his own 
showing, therefore, I am not only authorized, but 
bound to presume, that the intention to return to this 
country did not at that moment exist. 

But if it had so existed, the judgment in the case of 
the Indian Chief, 3 Bob. 2% shows how insufficient 
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and ineffectual it ia considered in the prize courts of 
England. It is there most decisively stated — that 
the character acquired by residence, ceases only by 
non^residence—tlkfit it ceases only from the time the 
party tuinfis his back on the country where he has re- 
sided^ on his way to his own — that it adheres to him 
till the moment he puts himself in motion^ bona Jide to 
quit the country of his residence^ sine animo reverten- 
di. The vessel^ in that case, was the property of a 
Mr. Johnson^ a native American, but who had for 
gome time resided in England. She was seized as be- 
ing engaged in a trade with the enemies of England. 
The court distinctly determined, that if Johnson had 
remained in England till the time of seizure, she would 
have been condemned as the property of a British mer- 
elbant ; but as he had left the country on his way to 
America, he must be deemed to be in pursuit of, and 
to have revived his native character — and for that 
reason only she was restored. 

So in the case of Gurtissos.-^He had been resident, 
in an en^ny colony, but had left it before the capture of 
bis property, and was actually on his way home. The 
lo^ds, on appeal, decided, that ad he had put himself in 
motion towards his own country, as he was in itinere 
he was entitled to restitution. There are other deci- 
sions of these distinguished authorities, showing, that 
the character which residence gives, can only be di- 
vested by an actual departure from the country in 
which it is established, or at least some act that may 
be deemed an actual commencement of his movement 
f^om it, and a real substantial effort to regain his na-> 
tive or prior dpmicil. The principle of these decisions 
I shall adopt in this case, because I think it founded 

F 
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in good sense^ and farnishing the only practicaile 
application of a rule^ intended to ameliorate the strict 
laws of war. If the rule be not thus restricted, and 
thus applied, there will be no end to alleged intentions 
of returning. If a previously declared intention is to 
justify exportations from the enemy country, in every 
dubious state of things, they will always be made in 
anticipation of possible consequences, and speculative 
projects, leading to a long continued intercourse, the 
evils of which cannot be^ foreseen, and which it would 
certainly be destructive to tolerate. 

It is said, that Mr. Richardson executed the inten- 
tion he had expressed, by returning to this country. 
As he has returned, he is certainly now entitled to the 
benefit of it ; but it cannot have a retrospective opera- 
tion; Having acquired and established the character of 
a British trader, it adhered to him until he did return* 

It is also said, and I admit, that a person in a fo<- 
reign country, at the commencement of hostilities, may 
elect to return or remain abroad ; but surely that elee* 
tioa must be made known; How can it be disclosed P 
What shall be evidence of his election? We have seen 
that a mere declaration of his intention to return is in- 
sufficient. I should presume, that a continuation in 
the foreign country, is the most conclusive evidence 
that can be furnished of his election to remain, and 
in the nature of things nothing ean be lega) and 
eonclusive evidence of his election to return, but an 
attempt to carry that election into effect. In every 
act done to effectuate that, he shall be protected. While 
he remains, th^e presumption of law is against him, and 
can only be repelled by the commencement of his re*- 
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, turn. He cannot ninain in the hostile country send^ 
'mg out as many goods as may suit his conrenience^ 
and then claim them, upon' the ground of a previously 
declared intention to return. The shipment and hii 
retarn> must be eotemporaneous acts^ or so nearly con- 
nected in point of time^ as substantially to form but one 
transaction. It is evident from the facts in the case^ 
that at the time this shipment was made^ Mr. Rich- 
ardson was not in pursuit of his American character. 
This^ then^ was an act done as a British trader, and 
cannot be otherwise considered. 

Mr. Richardson^ viweover^ did not leave England 
till 7 or 8 months after the capture of the Mary and 
Susan « and his return is now fairly open to the sugp 
gestion^ that it was produced by the capture of his pro- 
iperty. Upon principle, therefore, and upon authori^ 
too, it is not entitled to consideration, and must be laid 
entirely out of the ease. 

I perceive the necessity of closing this opinion with- 
out adverting to a few other topics which the argument 
presented. I have already been too diffusive, for which 
the nature of the cause, it is hoped, will be deemed a 
sufficient apology. I was duly impressed with its no- 
velty and importance, and have felt a solicitude amidst 
the pressure of other business, to manifest at least a 
desire to arrive at a just conclusion. That which has been 
pronounced, has been resisted with all the feelings that 
human misfortune and individual calamity are calcu- 
lated to produce ; but it has been forced upon me by 
what I conceive to be clear and explicit, though rigw* 
ous, rules of law, which imperiously demand the sup- 
pression of all persoiml sympathies. I have, however^ . 
the consolation to know, that if injustice has been 
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dbh^f relief will be adminifitered in another plaee^ 
where the skill and profound researched of the jadge^ 
cannot fail to detect and correct my error. 



PRIZE COURT 

OF THE UJsriTED 8TATE8, FOR THE DIBTRICT 

OF JV^EW-FOSK. 



Charles Johnson, on behalf of himself, 1 D. 6. Jones, Griffin, 
Owners, Officers and Crew of thepri- V Emmet and WeUs* for 
vate armed vessel called the Tickler. J Libellants. 

against 

Thirteen Bales and Thirteeni/ases of Goods &\ Oolden, SlossoB 
Merchandise, found on board the ship Mary I &Irving,for Wm; 
and Susan, Josiah Wilson, master : William VPalconer, claim: 
Falconer claimant of nine bales of merchan- i ant of nine bales 
^e, in behalf of James Beswicke and Son.y of merchandise. 



3y tbe title of this cause^ it appears that the libeL 
lants in this^ were the same as in the preceding 
case, and that the goods libelled were also found 
and captured on board the Mary and Susan^ whicli 
renders it unnecessarj to repeat here^ the aUegation 
in the libel and claim. 

The principal question which was presented for the 
consideration of the courts in this case^ was^ whe^ 
ther an alien enemy^ under any and what cireumstaur 
ee9<i could be heard in the prize court. 
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OPINION. 

IT is contended by the libellantsi ^at Jag^s Bes- 
wicke and Son are alien enemies^ and that this ap>- 
pears^ 

i. By the pleadings. 

S* By the papers found on board the captured ves- 
sel. 

By the pleadings^ because it is alleged in the libel^ 
and not denied in the claim. I am of opinion that the 
allegation in the libel is sufficiently plain and explicit. 
That it is a material one^ forming the very foundation 
of this proceedings and that according to all known 
rules of pleading, the main fact which sustains the 
prosecution, must, if it can, be negatived, or it will be 
taken as admitted. That this allegation is material 
and ought to be denied, the case of the Beurse Yan 
Koningberg, is a direct and positive authority. 2 
iRob. 143. It shews conclusively, that enemy^s interest 
must always be negatived in the claim. 

But aside from this, I think the fact sufficiently 
proved by the papers found on board, and now before 
the court n 

The letters of Bes wicke and Son, leave no doubt 
that they are British subjects residing in Saddle worth, 
fingland.  And if they did^ that from Blackstock to 
Hugh Auchincl(M9S, wbuld remove it Being satisfied 
on that subject, it is unnecessaury to determine how far 
their residence alone would invest them with a hostile 
character, as to this transaction. It is a question on 
which much may be said in other cases, and I have 
deemed it most expedient to avoid an examination df 
it, in one that does not require it 
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In order to dispose of all the objections arising 
out of the form of tbe pleadings^ I will^ while on this 
part of the case^ notice another raised by the counsel 
of the claimant, though in a late stage of the argument. 

It is urged^ that the libel should not only allege that 
the claimants are alhn enemies, but, thai they are alien 
enemies resident abroad. • 

It is very plain, that both the libel and claim, in this 

case, are inaccurately and loosely drawn. 
But it appears to me, thai whether it be alleged or 

not, if the claimants be admitted or proved to be alien 
enemies, they mast be presumed and taken to be ia 
the ^ordinary and usual situation of alien enemies, to 
wit, in their own country, at any rate^ out of this. 

They cannot be here, without a letter of safe con^ 
duct, or by permission of tbe government. Once ae* 
knowledged to be alien enemies they cannot be presU" 
med to be here and to have that letter or that permis- 
sion. That presumption would be unnatural and vio- 
lent. If they have either, they ought to shew it, if 
fh6y mean to make it the foundation on which to assert 
a right, or to claim a privilege. On general principled 
as enemies, they have no rights, no privileges, and if 
they mean to be exempted from the general rule, from 
the general operation and effect of a state of war, they 
must shew themselves within some of the stipulated or 
customary exceptions. I believe it may be laid dowQ 
as a general rule, thai all presumptions must be against 
ihein. Sir Wm. Scett says, the onus probandi in all 

qrize causes, is on the claimant* 4 Rob. JB80. 
And in Sylvester's case, 7 Mod. A 90. it is decided 

by Uie cotttt, that whatever the protection pr license of 

tm alien enemy may be, it must be set forth in the pleads 

iHga. Altbough these bofd^s are not esteemed very 
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liigh autibmiiy^ this case receives credit and ^ respect^ 
from a reference in Bacon. 

But I think it can be shewn by precedent^ that the 
allegation is not material. Mien^ says a learned jodge^ 
i%9i.lagal term, and amounts to many. words. In Syl- 
T^ster^g case there was a plea^ that the plaintiff was 
^^an alien enemyi born under the Usance of the French 
^ng*'' To this there was a demurrer^ and the plea 
was held good. The allegation^ ti^erefore, that he was 
DiBsident abroad« was not deemed necessary — 'Dau. 
against Davallon and others: Anf . 462w In another case^ 
the {daiatiffii are alleged to be ^^ Frenchmen^ aliens^ 
and enemies to the king of Great Britwm/' and^in^ 
was held enoi»gh. The. word ^< Fwnchmany^^ sfiid tt^ 
t^Uef bajron, ^^ shews thait they aire the; subjeots of « 
nation at war with us. The averment that they am 
enemies nf the king^ is .the same thing, as if the fdea hi|ud 
said, that they adhere to hb enaBmies*^^ 

Here the claimants are allied to be ^' suligec^s of the 
kingdom of Great Britain and Ireland, and enemies.?' 
Subjects of Uie king of. Great Britain, is .eertainljr^ 
equivalent to ^^ E^gUshmen and aUem^^^ and they am. 
alleged to be enemies'^twi which it must follow^, 
tirat they adhere to the encQiy, and then whether they 
ate oliBnt is periBetly immaterial^ If they adhere to 
tiie enemy, they musthe^^treated as such. The terms^ 
¥ mifeets €f the kingimn of Great Britain ami Ire* 
hmd^ and snemii^/^ therefore embrace every allega*- 
tion, which by these decisions is deemed necessaiy*^ 
In support of these alljggation$, it is competent, thon^ 
not necessary, for the captors to prove the residence of 
the claimants, which has been abnndaiitly shewn to' 
be in Saddle worths In the common la<v eeurts, tli& 

* 

defendant must set forth, in his plea, eveiy thii^ reqni-' 
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site to negative tbe right of the plaintiff to sue*. Here 
the onus probandif is on the claimant. He must shew 
himself entitled to all the privileges he claims. 

It being admitted then^ aad if not admitted^ proved^ 
that Mess. Beswieke and Ban are alien enemies^ 
resident in the enemy's country^ the question arises — 
Whether they can be heard in this court—- whether 
ihe claim of William Falconer, in their behalf, can be 
sustained^ or must be rejected ? 

This question abstractly considered is siibple enough, 
and in my judgment, presents but few difficulties. Bat 
in consequence of the coarse which the counsel thought 
proper to take, and the. variety of topics which were 
introduced and discussed, in the progress of the argUf 
ment, it has become somewhat involved and oomplt- 
caied. 

I had at first intended to take as extensive a view, 
and give as full a discussion of each distinct point 
which had been made, as my convenience would al- 
low. But I was embarrassed, and arrested in the 
execution of this intention, by recollecting the claim 
interposed on the part of the government ; by my ig- 
norance, of the precise ground that would be taken 
on the argument of that claim; and also by the con- 
sideriition, that some of the questions incidentally dis- 
cussed here, might be made principal grounds of de- 
fence, in 4;he other eases which are to follow this^ and 
he more directly presented for the Considwation of 
the court. - 

In order therefore to avoid a prematore, and antici- 
pated decision of questions, involving the rights of 
oiher claimants^ and on which other counsel may wish 
to be heard, I have found it necessary to take a view 

of this case, somewhat concise and circumscribed. 

G 
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Beiide the anthoiriticft ivhieh have been eited to 
dhew^ that an alien enemy not here under letters of 
safe conduct^ or under the protection of the govern- 
ment^ cannot sue in the common law courts^ there are 
some others to wiiich I shall ref en 

The first is the ease of Sjflvester^inV Mod, p. 150, al- 
ready alluded to. It is so early as the 1st of queen 
Anne, and although it is not full in point, yet it will be 
perceived, that it bears pretty directly on this question^ 
and in principle is conformable to the later cases 
which will be examined. 

The next case to which I shall refer, is that of Wells 
vs. WiUiamSy reported at length in 1st lord Raymond, 
SSS,and concisely in 1st Lutwyche, 15, and 1 Halkeld, 
46^ This case ought to have been stated before the 
last, as it is anterior in its date, being the 9th William, 
£d. It was an action of debt on bond. The defendant 
plead, that the plaintiff was an alien enemy, and came 
into Kngland, '' sine salvo conductn.^^ The plaintiff 
replied, that at the time of making the bond, he was, 
and continued in the country, ^^p^r licentiamj et sub 
protectione ^ domini regis J^ To thiai replication the 
defendant demurred, and contended, tfakt although the 
plaintiff was in England, by licence^ and under pro- 
tection^ yety without a letter of safe conduct, he could 
rot maintain a suit. \ The chief justice, in deciding the* 
ease, said ^^an alien enemy who is here in protection, 
may sue his bond or contract, but an alien enemy, 
abiding in his own country, cannot sue here.^^ This 
case, if it be good authority, seems to be decisive on 
the question under consideration, and so far frombekig 
overruled or questioned, it is manifestly supported by 
the subsequent decisions, that have been found or 
cited. 
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The. ease af Bicord.ftgiaiist Bettenham^ in 3d Bur- 
oiigh^ 1734^ was aa action on a ransom hill. In this 
the authority of the last case^ and the principles on 
whieh it rested^ were folly recognized^ and althou^ 
the action was allowed^ it was admitted to be an ex- 
ception to the general rule^ and sustained excluisively 
on the ground^ that in the single instance of ran^QSi 
bills^ it was the practice of some other European na- 
tions» 

ThMe are two oth^ eases on ransom bills reported in 
Dou^ass^eiO^ and^BSS^ Comu against Blackborne^ 
and Anthon against Fisher. These refer to the fatst 
case of JEUeord against Bettenham^ andreco^ze these 
suits on ransom bills^ as founded on a solitary excep* 
tion to the general disability of an alien to sue^ if re- 
sMent abroad^ 

These cases were ^or to the statutes of SS Geo. Sd^ 
H^icli put an end to suits on ransom bills. 

The noKt is that of Daubigny and others against 
Dayallon and Qthers> in the exchequer^ Anstruther^ MS. 
■: This was a bill for the discovery of goods^ received 
by the defendants^ as agents for the plaintiffs^ stating 
the discovery to be necessary for supporting actions at 
kw^ intruded to be brought by the plaintiffs for the 
value of the goods. The defendants pleaded in sub* 
stance^ that the plaintiffs were alien 0n0fnies, resident 
in France^ and relied on the very cases I have cited 
from Strange^ lord Raymond and Douglass. 

It was decided that the plea was MufficientynndMaC" 
ionoMy chief barcmi in delivering the opinion of the 
courts after stating that alien friends may institute 
suits, and the particular circumstances under which 
even alien enemies may sue^ says^ ^^ but this claim to 
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the proteetioa of our eoarts 4loes not ap{>iy to those 
aliens who adhere to the kiog's enemies. They seem 
npoa every x>n&ciple to be iQeapacilated from suing, 
either at law or in equity. The disability to sne is 
personal. It takes away from the king's enemies the be- 
nefit of his courts^ whether for the purposes of imme- 
(Mate relief, or to give assistance in obtaining that re- 
lief elsewhere.'' 

I wdttld ask the attention of the counsel for the 
claimants to this decision. It is singularly applicable 
to the peealiar features of their case^ and to the nature 
otHke proceeding here : aliens adhering to the king's 
enemies^ shall derive ito benefits through h^ courts* 

After such decisive authorities, it must be unneces- 
sary to multiply them. They are too numerous to 
admit of a minute examination, and I shall only refer 
to a few others, which prove inqontestably that an alien 
enemy, commorant in his own Country ^ cannot s^e in 
the courts of the o&er. Sparenburgh vs. !l^nnatime^ 
1 B & P. 163 in 1797? Mc. Connel vs. Hector, 3 
B. & P. 1 13, 180e ; Le Bret vs. Papillon, ^ East, 
Ses, 1804; D'Luneville vs. Philips, 5 B. & P. 97, 
in 1806 ; and this surely is all that is necessary to 
establish. For if neither of two belligerents can sue 
the other, how is either to be sued ? To prove that 
neither can sue, is all that can be proved. 

But Beswicke & son proceed by axi agent, and I 
shall cite one other authority to shew, that in the com- 
mon law courts they derive no advantage from that dr- 
cum stance. 

The case to which I allude, is that of Raphael 
Brandon against •Neshity 6th D. & £. S8. It was an 
action on a policy of insurance, effiecteA by the plain- 
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tiff ox\ account qS' alien enemies^ resident iu France; 
f and who were indebted to him the pkdntiff^ a Brittak 

BtAjecty in a aam exceeding the amount of the policy^ 
and he intended to reimburse himself in part by a re- 
covery in this salt. Lord Kenyon^eeided^ Hiait m ac- 
tion wooM not lie, either by or in favor of an aliem 
^^my^ under such circomstances. That, what be 
could not do directly, he should not do indirectly. 

This is precisely the case here, and iNrings the com- 
mon law authorities directly to the point, b^ore the 
court. 

The ease of Bristow against Towers, in the same 
book, page 8d, is similar in principle. 

Having, as I think, sufficiently ascertained that o/fen 
en^rnksy commoraiit in their own country, cannot sn® , 
in the common 2alc courtSy it is proper to examine what 
are^e principles and practice adopted by courts pro- 
ceeding according to the law of nations and of war* 

The first authority to which I shall refer, in piirsuing 
this inqtdry, is Bynkershoek. For of all writers on 
public and general law, he is the most lucid and satis, 
factory, on the partieular subjects of which he treats. 

In the ^H;h chapter of his treatise on the law of 
war, at; the head of the 8th s^ection, the learned transr 
later lays it down, as the clear and indubitable result of 
bis author^s reasoning, ^^thaicme who resides in an 
enemy ^s country, under a safe eonduet from the sove- 
reign, mky sue and be sued.'' ' 

This is the principle adopted by the common law 
courts. 

In the 7th chapter of this trmtise will be found what 
the author consideni, in this i*espect, the disabilities of 
alien enemies, not thus in the country. In order to 
meet the remarks which were made upon it, I will state 
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it Yfiih some preeisieii. The aathor says^ ^^ that ex- 
cept ia the cue where there is a mutual commeree 
perodtted by both belligerents^ au alien enemy baa no 
'^ perwna standi in judicio.^^ This phrase is readeir- 
ed^ by the learned translator, ^^ no right 4o be heard, 
as plaintiff in courts of justice/^ and this, explanation 
is relied on to support the right of the claimants to be 
heard. It is extremely doubtful, I think, whether this 
be a just exposition of these words ; but it is perfectly 
immaterial whether it be or not. Admit, for a mo« 
ment, that by these words, the author means to say^ 
that an alien enemy '^ cannot be heard as plaiirtiff in a 
court of justice ;" and admit alsOf all that was said by 
the council, that the present claimants must be consi- 
dered, not asplaintifEs^ but defendants ; thaJtin common 
law language, i^ey are not suing, but sued; and 
how does it aid them ? It is very obviouQ^ that this 
mysterious sentence, is but part of the law which 
Bynkershock means to state. It is but part of what he 
dees state on the subject. He hwe says, that an alien 
enemy can have ^^ no persona stai^i in judiciOf' 
^^ cannot be heard as plaintiff , in courts of justice.'^ 
And in the next section he proeeieds — ^^ moreov^, if 
you do not permit your enemy to bring actiims, n^thw 
can you, with justice, suffer them to be.bnmght agwiat 
your enemy ;'' and then goes on to reprobate, in very 
decisive language, a different course which had ^nce 
been permitted by the Dutch governm^at — so that the 
explanatiou of the learned translator may be permitted 
to remain as altogether harmless, and not at all at vari- 
ance with the general law established by the context ; 
which indubitably is, that the ^ul^ect el one bellige- 
rent, cannot have a legal personalstaniing^in tfta coufte 
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ojf the tXkw. He ean&oi appear or be heard in thei% 
except in the cases which have been mentioned. He 
b totally exhx. In the language of one of the Bog- 
lish anthorities^ ^^ he cannet have the benefit af the 
king^B canrts.^^ Adopting this as the law^ it becomes 
namaterial to inquire^ whether the claimants must be 
viewed as plaintiffs or defendants ; whether the pro- 
ceeding is by^ or against them. Bat surely they lure 
not in the situation of ordinarv defendants. In the first 
place^ they are not brought here by any compulsory 
process. They appear here voluntarily, to assert and 
prosecute a right, not to defend property, which is de- 
manded of them and in their possession^ but to demand 
and recover property, the possession of which they 
have lost — not to resist an injury threatened, but to 
claim a benefit alleged to be withheld. And this is 
precisely what even the most doubtful authorities say 
they shall not be permitted to do. 

Sir William Scott, who, when his opinions are not 
influenced by the executive authority, or by the pecu- 
liar situation a:nd policy of his nation, is great and high 
authority, has adopted these principles in theii^ whole 
extent. ^^In time of war,*^ he says, "there is a total in- 
ability to sustain a contract, by an appeal to the tribu- 
nals of the one country, on the part of the subjects of 
the otter. In the laws of almost every country, the 
character of alien enemy carries with it a disability to 
sue, or to sustain, in the language of the civilians, a 
< penona siandiin judidoJ The peculiar law of our 
own countiy, applies this principle with great rigor. 
The same principle is received in our courts of the law 
of nations f they are so far British courts, that no man 
can sue therein, who is a subject of the enemy, unless 
under particular cirGumstances, that pro hac vice dis- 
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ahargehim ftom the ckftracter of esemy.^' The saiae 
principle then is received in the Mmiralty and Com- 
mon Law Courts. — And nothing more is requisite than 
to conform its application to the nature of the subject 
in controversy, aud to the proceedings of the respective 
courts. The proceedings in one are in fersonumj in 
the other in rem. If in the one, the benefit of enforc- 
ing a personal contract is withheld, so in the other 
must be withheld the benefit of claiming and demand- 
ing the thing or 'property in dispute*^ In the one, he 
shall not be entitled to a proceeding, by means of which 
he may recover the value of the property he pursues, 
nor in the other the property itself, 

Bir William Scott, has not only recognized these 
principles in theory, but has evidently adopted them in 
practice. Wherever the character of the claimant, Or 
the property seemed at all tinctured with hostility, 
the claim has either been rejected, or the property con- 
demned; The grounds on which the cases of the 
Walsingham packet, that of the Juffrowe Louim Mar- 
gar etha and others, referred to in the ease of the Hoop, 
were decided, although not precisely to this point, have 
their origin in the same principle. But I think the 
case of the Two Brothers, 8 Rob. 134, is very con- 
elusive. It appears from that case, that even where 
property is captured within Hie liiliits of a neutral 
country, the original owners cannot claim it in the 
courts of the country, at war with theirs. ^^ Their 
relief must be obtained, through the neuiral govern^ 
ment of the violated territory. The property being 
hostile, as between the captors and owners was HbMb 
to capture, unless saved by the sitnation^ia which it 
was placed. If so, the government ''exercising juris- 
diction over the place where it was takea^ must do jus- 
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tieelo tke party^ wbom H has permitted t&lie i&jured. 
That is the only way in whieli he can obtain it. This 
principle is certairiy incontestable^ and will present- 
ly receive an application to this case* 

Two recent cases have been referred to by the coun- 
sel for the claimants^ as authorizing the reeefition of 
this claim. Thelfo}?^ decided at doctor's commons by 
Sir WilHafii Seott^ and the Mhiitiek in the vice admii- 
ralty courts at Halifax. But on examining these cases^ 
they will be found to be wholly unconnected in prin- 
ciple with this. The objection to this claim is^ that 
it is offered by^ alid on behalf of an enemy^ wfa% neither 
by mnnieipal nor general law^ has a right to appear 
in our courts^ But the moment he is divested even 
temporarily of his hostile chars eter^ he is restored to 
this righti He can be thus exonerated from the char^ 
acter of nn esfemy^ either by an expross act of the sove^ 
reign powet of Mr own wontry^ or by bekig placed 
in a situation^ where the law of nations interdicts all 
acts of hostSity from being committed by or agai|ist 
him. This was precisely the situation of the| Hope 
and the SSodiack. The owners of the firsts were com^ 
pletely exonerated from the eharaeter and conse- 
quences of hostility, by a licence from the British 
government^ which^ as^to that goyemm^nt, legslized the 
transaction in wkiefa they were coneemed, and qua ai 
that, rendered tlfem friends. In every thing that re- 
lated to it, they were in the situation of neutmls at 
least. Tliey had an undoidbted right therefore^ to be 
heard in the conrts of Kngland on every question con- 
nected with that voyage. In their character of author- 
ized and penmtted traders, they wece in a capacity to 
claim^ and therefore to receive restitution. This is 
a very clear case Shew a licence from this govern-* 
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ment to Met s. Beswkke and Son to import these goods^ 
and there is an end to the question. They shall not 
dnly be permitted to elaim^ but they shall have resti- 
tution. 

The ease of the Zaiiack is equally elear. She 
was captured by a British Cartel schooner^ which 
was interdicted expressly by her own government^ 
and by the law of nations^ from committing any act of 
hostility during the voyage in which she was so em- 
ployed as a Cartel. Every hostile act therefore^ on her 
part was a violation of the faith of her own govern- 
ment, and of universal law, Every cloture by her 
was illegal and void ah initio. She was not during 
lAaf voyage, the enemy of the American vessel; neithet 
could capture the other. If the Cartel had been brought 
in here as a prize, she must have been restored instant- 
Ijfy on the ground that she was divested of her hostile 
character^ by the flag she bore. The American vessel 
could not be captured by her therefore^ as an enemy. 
The faith ctf. the government was pledged^ that her 
Cartels should comply with the usages of war, which 
require that they shall make no captures, and if they 
do, that they shall tie restored. It is admitted in tl^ 
case of the SSodiacky that the claim is received aad res- 
titution awarded, by reas<mof its own peculiarity. It is 
an exception to the general laws and rules of war, 
and cannot be adjudged on general principles. 

I shall not quote Chitty's law of nations as an 
authority* It contains nothing original or new. It is 
but a hasty and imperfect collection of authorities, as 
to modern usages and practice chiefly taken from Sir 
William Scott's decisions. All he says on thequestion 
before us, is a literal extract from the judgment in the 
case^ of the *^ Hoap.^^ 
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The exammation I have given thui question^ leaves 
no doubt in my mind^ that Beswicke & Son^ being 
alien enemies^ commorant in the enemy eoantry^ can- 
not be heard in this courts and that the claim interpos* 
ed; by William Falconer in their behalf^ must be re^ 
jected. 
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